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Appendix B. Water Resources Development Act of 2000 -
Assurances Provisions

Section 601(h)- ASSURANCE OF PROJECT BENEFITS

(1) IN GENERAL- The overarching objective of the Plan is the restoration, preservation, and
protection of the South Florida Ecosystem while providing for other water-related needs of the
region, including water supply and flood protection. The Plan shall be implemented to ensure the
protection of water quality in, the reduction of the loss of fresh water from, the improvement of
the environment of the South Florida Ecosystem and to achieve and maintain the benefits to the
natural system and human environment described in the Plan, and required pursuant to this
section, for as long as the project is authorized.

(2) AGREEMENT-

(A) IN GENERAL- In order to ensure that water generated by the Plan will be made
available for the restoration of the natural system, no appropriations, except for any pilot
project described in subsection (b)(2)(B), shall be made for the construction of a project
contained in the Plan until the President and the Governor enter into a binding agreement
under which the State shall ensure, by regulation or other appropriate means, that water
made available by each project in the Plan shall not be permitted for a consumptive use or
otherwise made unavailable by the State until such time as sufficient reservations of water
for the restoration of the natural system are made under State law in accordance with the
project implementation report for that project and consistent with the Plan.

(B) ENFORCEMENT-

(i) IN GENERAL- Any person or entity that is aggrieved by a failure of the United
States or any other Federal Government instrumentality or agency, or the Governor or
any other officer of a State instrumentality or agency, to comply with any provision of
the agreement entered into under subparagraph (A) may bring a civil action in United
States district court for an injunction directing the United States or any other Federal
Government instrumentality or agency or the Governor or any other officer of a State
instrumentality or agency, as the case may be, to comply with the agreement.

(i) LIMITATIONS ON COMMENCEMENT OF CIVIL ACTION- No civil action
may be commenced under clause (i)--
() before the date that is 60 days after the Secretary and the Governor receive
written notice of afailure to comply with the agreement; or

(I1) if the United States has commenced and is diligently prosecuting an
action in acourt of the United States or a State to redress a failure to comply
with the agreement.

(C) TRUST RESPONSIBILITIES- In carrying out his responsibilities under this subsection
with respect to the restoration of the South Florida ecosystem, the Secretary of the
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Interior shall fulfill his obligations to the Indian tribes in South Florida under the Indian
trust doctrine as well as other applicable legal obligations.

(3) PROGRAMMATIC REGULATIONS-

(A) ISSUANCE- Not later than 2 years after the date of enactment of this Act, the

(B)

(©

Secretary shall, after notice and opportunity for public comment, with the concurrence
of the Governor and the Secretary of the Interior, and in consultation with the
Seminole Tribe of Florida, the Miccosukee Tribe of Indians of Florida, the
Administrator of the Environmental Protection Agency, the Secretary of Commerce,
and other Federal, State, and local agencies, promulgate programmatic regulations to
ensure that the goals and purposes of the Plan are achieved.

CONCURRENCY STATEMENT- The Secretary of the Interior and the Governor
shall, not later than 180 days from the end of the public comment period on proposed
programmatic regulations, provide the Secretary with a written statement of
concurrence or nonconcurrence. A failure to provide a written statement of concurrence
or nonconcurrence within such time frame will be deemed as meeting the concurrency
requirements of subparagraph (A)(i). A copy of any concurrency or nonconcurrency
statements shall be made a part of the administrative record and referenced in the
final programmatic regulations. Any nonconcurrency statement shall specifically
detail the reason or reasons for the nonconcurrence.

CONTENT OF REGULATIONS

(i) IN GENERAL- Programmatic regulations promulgated under this paragraph shall
establish a process--
() for the development of project implementation reports, project
cooperation agreements, and operating manuals that ensure that
the goals and objectives of the Plan are achieved,;

(I1) to ensure that new information resulting from changed or
unforeseen circumstances, new scientific or technical information
or information that is developed through the principles of
adaptive management contained in the Plan, or future authorized
changes to the Plan are integrated into the implementation of the
MPan; and

(Ill) to ensure the protection of the natural system
consistent with the goals and purposes of the Plan, including the
establishment of interim goals to provide a means by which the
restoration success of the Plan may be
evaluated throughout the implementation process.

(i) LIMITATION ON APPLICABILITY OF PROGRAMMATIC REGULATIONS-
Programmatic regulations promulgated under this paragraph shall expressly prohibit the
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requirement for concurrence by the Secretary of the Interior or the Governor on project
implementation reports, project cooperation agreements, operating manuals for
individual projects undertaken in the Plan, and any other documents relating to the
development, implementation, and management of individual features of the Plan,
unless such concurrence is provided for in other Federal or State laws.

(D) SCHEDULE AND TRANSITION RULE-

(i) IN GENERAL- All project implementation reports approved before the date of
promulgation of the programmatic regulations shall be consistent with the Plan.

(i) PREAMBLE- The preamble of the programmatic regulations shall include a
statement concerning the consistency with the programmatic regulations of any project
implementation reports that were approved before the date of promulgation of the
regulations.

(E) REVIEW OF PROGRAMMATIC REGULATIONS Whenever necessary to
attain Plan goals and purposes, but not less often than every 5 years, the Secretary, in

accordance with subparagraph (A), shal review the programmatic regulations
promulgated under this paragraph.

(4) PROJECT-SPECIFIC ASSURANCES-

(A) PROJECT IMPLEMENTATION REPORTS-

(i) IN GENERAL- The Secretary and the non-Federal sponsor shall develop project
implementation reports in accordance with section 10.3.1 of the Plan.

(i) COORDINATION- In developing a project implementation report, the Secretary and
the non-Federal sponsor shall coordinate with appropriate Federal, State, tribal, and local
governments.

(i) REQUIREMENTS- A project implementation report shall--

() be consistent with the Plan and the programmatic
regulations promulgated under paragraph (3);

(I1) describe how each of the requirements stated in
paragraph (3)(B) is satisfied,;

(111) comply with the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.);

(1V) identify the appropriate quantity, timing, and distribution
of water dedicated and managed for the natural system;
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1
2 (V) identify the amount of water to be reserved or
3 alocated for the natural system necessary to implement,
4 under State law, subclauses (1V) and (V1);
5
6 (V1) comply with applicable water quality standards
7 and applicable water quality permitting requirements
8 under subsection (b)(2)(A)(ii);
9
10 (V1) be based on the best available science; and
11
12 (V1) include an analysis concerning the cost-effectiveness
13 and engineering feasibility of the project.
14
15 (B) PROJECT COOPERATION AGREEMENTS-
16
17 (i) IN GENERAL- The Secretary and the non-Federal sponsor shall execute project
18 cooperation agreements in accordance with section 10 of the Plan.
19
20 (i) CONDITION- The Secretary shall not execute a project cooperation agreement until
21 any reservation or allocation of water for the natural system identified in the project
22 implementation report is executed under State law.
23
24 (C) OPERATING MANUALS
25
26 (i) IN GENERAL- The Secretary and the non-Federa sponsor shall develop and issue,
27 for each project or group of projects, an operating manual that is consistent with the
28 water reservation or alocation for the natural system described in the project
29 implementation report and the project cooperation agreement for the project or
30 group of projects.
31
32 (i) MODIFICATIONS- Any significant modification by the Secretary and the non
33 Federal sponsor to an operating manual after the operating manual is issued shall only
34 be carried out subject to notice and opportunity for public comment.
35
36
37 (5) SAVINGS CLAUSE-
38
39 (A)NO ELIMINATION OR TRANSFER- Until a new source of water supply of
40 comparable quantity and quality as that available on the date of enactment of this Act is
41 available to replace the water to be lost as a result of implementation of the Plan, the
42 Secretary and the non-Federal sponsor shall not eliminate or transfer existing legal
43 sources of water, including those for--
44
45 0] an agricultural or urban water supply;
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(i) allocation or entitlement to the Seminole Indian Tribe of Florida under section 7
of the Seminole Indian Land Claims Settlement Act of 1987 (25 U.S.C. 1772¢);

(iii)  the Miccosukee Tribe of Indians of Florida;

(iv)  water supply for Everglades National Park; or

(v)  water supply for fish and wildlife.

(B)MAINTENANCE OF FLOOD PROTECTION- Implementation of the Plan shall not
reduce levels of service for flood protection that are--

0] in existence on the date of enactment of this Act; and
(i) in accordance with applicable law.

(C) NO EFFECT ON TRIBAL COMPACT- Nothing in this section amends, alters,
prevents, or otherwise abrogates rights of the Seminole Indian Tribe of Florida under
the compact among the Seminole Tribe of Florida, the State, and the South Florida
Water Management District, defining the scope and use of water rights of the Seminole
Tribe of Florida, as codified by section 7 of the Seminole Indian Land Claims
of 1987 (25 U.S.C. 1772¢).".
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